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INTRODUCTION 
 
The liability of players in their particular sporting fields has increasingly become prevalent in the 
minds of government, sport administrators, the medical and legal professions and the parents and 
players themselves. 
 
This awareness has arisen for numerous reasons. 
 
Due to the enormous volume of sport to which the community is being exposed through the varied 
levels of the media together with our aspirations towards a healthier lifestyle and longevity, 
participation in sports has increased. 
 
Accordingly, sports injury litigation has increased.  A number of other factors may be advanced to 
explain the increase.  Sport has become big business all over the world.  A talent for sport may bring 
the lucky player fame and fortune.  It is not surprising therefore, where such ambitions are frustrated 
by deliberately or carelessly inflicted injury to the player, thought will be given to seeking 
compensation for that injury in the courts of law. 
 
Other factors are that litigation is on the increase as a means of dispute resolution and lawyers see 
sporting organisations better able to afford compensation to their players because they are more likely 
to carry insurance. 
 
In this paper, I propose to examine aspects of liability of players on the sports field paying particular 
attention to: 
 
1. Civil Liability - deliberately inflicted injury 
    - negligent acts causing injury 
2. The Role of the Rules 
3. The Issue of Consent 
4. Criminal Liability 
 
The unwritten code of - what occurs on the sporting field stays on the sporting field - is history. 
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1. CIVIL LIABILITY 
 
Almost any form of physical activity entails some risk of injury.  A golfer could strain her neck, or a 
jogger could stumble being pursued by a dog.  The number of dare-devil sports are growing, for 
example hang-gliding, bungy-jumping and sky-diving.  In these sports there is a great risk of injury. 
 
In contact sports, forceful physical contact between participants is sanctioned by the rules of play. 
 
Unless the community is to outlaw contact or risk-taking sports, it must accept that injuries will occur 
without legal liabilities arising in many cases. 
 
The bottom-line issue is in what circumstances is the conduct of the player which caused the injury to 
be considered to have gone too far. 
 
The player who causes the injury to another on the sporting field may commit one or a number of 
criminal offences or civil wrongs depending on the circumstances. 
 
The civil wrongs most likely to be committed by players are assault, battery and negligence.  These 
acts that cause the player injury maybe either intentional or negligently inflicted.  I shall firstly look at 
deliberately inflicted injury. 
 
1.1 DELIBERATELY INFLICTED INJURY 
 
The law has long recognised that a person is civilly liable for intentional acts which inflict injury upon 
another.  This is technically described as battery and must be differentiated from assault which is the 
creation of apprehension of battery.  Assault requires the element of fear. 
 
Thus, if a person threatens to punch another giving rise to fear, then there is a civil assault.  If the 
person punches another, then that is a battery.  However, to complicate matters, lawyers often refer to 
battery as assault. 
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The elements of battery are underlined as follows:- 
 
 the intentional application of force to another without consent of the other person. 
 
It is important to note that it is not necessary that the Defendant intend the physical harm which may 
result from the physical contact. 
 
If the contact is intentional any harm resulting will be the responsibility of the Defendant whether or 
not he or she intended that harm and whether or not he or she might have been expected to foresee it. 
 
APPLICATION TO SPORT 
 
The physical contact which occurs in contact sports would give rise to many civil and criminal 
offences but for the fact that they occur according to set rules within their particular sports. 
 
A person playing football, by virtue of his participation gives consent to be tackled within certain 
rules.  The latin maxim 'Volenti non fit injuria' would apply which simply means 'To a willing person 
no injury is done'. 
 
The practical effect of this approach is that a player who sustains injury by virtue of physical contact to 
which he or she has consented will bear the loss caused by the injury, rather than be entitled to shift the 
loss to the person who delivered the contact.  Similarly, contacts which might otherwise be criminal 
are rendered innocent. 
 
In the criminal law context, because the player has given his consent, be it implied consent due to his 
participation, the law justifies its non-interference on this basis: 
 
 ... that the participants consent to the contest in a form controlled by the rules, that the 
rules are such that the risk of serious injury is slight and is counter-balanced and out 
weighed by the gratifying aspects of diversion, recreation and the promotion of health.1
 
 
A deliberately inflicted injury caused by a contact that is permitted by the rules will almost invariably 
not amount to a battery and most likely not be negligent either. 
 
A situation where such a contact within the rules may give rise to liability is where a contact is 
predominantly motivated by personal hostility towards the injured player but there is a difficulty in 
proving the predominance of hostility.2
 
 
                                                     
1  Hughes G. `Two Views on Consent in The Criminal Law' (1963) 26 Modern Law Review 233, 243. 
2  Hilton v Wallace. 
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A deliberately inflicted injury caused by a contact outside the rules may still not give rise to any 
liability. 
 
In Rootes v Shelton Barwick C.J. said:- 
 
 `By engaging in a sport or pastime the participants may be held to have accepted risks 
which are inherent in that sport or pastime.3
 
 
A contact which is an inherent risk in a sport will not produce liability as consent to the inherent risk 
of the sport is said to still operate negating the liability. 
 
There would appear to be three main scenarios (possibly more): 
 
(a) The breach of the rules is unrelated to the contact.  For example a player may execute a 
legitimate tackle but he rules off-side.  The contact is still regarded as permissible, even though a 
breach of the rules has occurred at the moment of contact.  Consent should not be affected as 
being off-side is an inherent risk.  We must look at the rules that regulate the manner of contact 
which are relevant to consent.  These rules are enforced to protect players for example the head-
high tackle rule in football or raising the ball off the ground in hockey. 
 
(b) A breach of the rules occurs where a player intends to make a permissible contact but due to the 
other player's skill, the contact becomes prohibited.  For example, a quick pass of the ball 
produces a 'late tackle' by the opponent.  There is not battery here because there is not any 
criminal intent.  The offending player only intended to tackle an opponent in possession.  The 
essential element of battery is missing. 
 
(c) Contacts that are purely unintentional and also in breach of the rules for example accidentally 
struck by a stick in a hockey game or accidental collisions will not give rise to liability due to the 
lack of intention by the player.  Whether or not the rules have been broken is irrelevant to 
liability in battery under these scenarios. 
 
A deliberately inflicted injury in breach of the rules is a battery.  The classic example is a punch 
thrown behind play is clearly a battery.  Contacts made closer to the action are notoriously more 
difficult to judge.  Examples are intentional late tackles and head-high tackles. 
 
The courts will hold the perpetrator liable if the contact is intentional and made outside the safety rules 
of the game.  The courts will impose civil liability if the perpetrator's intent is proved on the 'balance of 
probabilities'.  In other words, on the evidence, the perpetrator more likely intended the contact than 
not. 
 
                                                     
3  (1967) 116 C.L.R. 383, 385. 
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The criminal courts have a higher standard of proof.  This court needs the intent of the perpetrator 
proved beyond reasonable doubt for a criminal conviction to stand. 
 
There is argument that foul play is a possibility in many sports because of continual physical contact 
and that by participating, players impliedly consent to such foul play.  They also argue that the foul 
play is an inherent risk in contact sports. 
 
This argument continues to be rejected.  Players are entitled to expect the game will be played and 
officiated by the rules.  Players may acknowledge that there is a possibility he or she will be injured by 
an intentional contact in deliberate breach of the rules, the player does not consent to it by participation 
in the game. 
 
Participation occurs because the benefits of the sport outweigh the risks. 
 
The practical effect of this approach is that there are many civil and criminal assaults made in sport 
every weekend across Australia.  The sporting bodies choose to focus their attention on the serious 
offenders but this does not make all the other offenders less liable. 
 
The law has applied the elements of battering to the sporting field.  Such an issue came before Fox J. 
of the ACT Supreme Court in 1971 in the case of McNamara v Duncan.  McNamara and Duncan had 
been on opposing teams in an Australian Rules football match and after McNamara had kicked the 
ball, Duncan struck him on the side of the head with a raised left elbow.  Fox J. held that the blow was 
intentional and outside the rules of the game and that McNamara had not consented to the blow as it 
was deliberately delivered in contravention of the rules of the game.  The fact that McNamara knew 
that such acts may or would probably occur was irrelevant. 
 
As a result, McNamara was awarded $6,000.00 for damages. 
 
This view of the law was applied in the 1990 case of Siblev v Milutinovic.  Sibley had sued 
Milutinovic for punching him in the face and fracturing his jaw during a "friendly non-competitive" 
soccer match.  Milutinovic cross-claimed for damages for a bruised ankle as a result of being kicked.  
The main issue argued was that of consent, each party contending that the other had consented to the 
battery in question.  Miles C.J. in his Judgement stated:- 
 
 "Soccer is basically a non-contact sport in that the intentional application of force by one 
player to the body of another player is outside the rules at least where the degree of force is 
likely to cause injury.  In this respect there can be no question that the behaviour of the 
Defendant in punching the Plaintiff on the jaw was outside the rules and outside the scope 
of the Plaintiff's consent to degree of physical contact during the game". 
 
His Honour also found that Milutinovic had not consented to being kicked in the ankle.  Sibley was 
awarded damages slightly in excess of $8,000.00. 
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The law of battery and its application to the sporting field is now well settled.  This is clearly shown in 
the decision of Rogers v Bugden, Rogers was a professional rugby league footballer who had 
represented Australia on 3 Kangaroo tours and has also captained his country.  He was hopeful of 
being selected for one more Kangaroo tour which was to follow the 1985 season. 
 
On 16 March 1985 there occurred a first grade rugby league football match between Rogers' team 
Cronulla, and Canterbury Bankstown.  The evidence showed that Rogers was in possession of the ball 
and had run for a short distance when he was tackled around the waist by a Canterbury Bankstown 
player.  Whilst still on his feet and either stationary or moving forward only slowly, he passed the ball 
to a team mate nearby.  Shortly after passing the ball, Bugden moved in to complete the tackle.  Whilst 
Bugden had contended he was trying to effect a "smother" tackle, it was held that the tackle was 
contrary to the rules of the game and consisted of an intentional swinging arm or head high tackle.  As 
a result, Rogers sustained a fractured jaw. 
 
As a result, Rogers was awarded damages in excess of $68,000.00, of which $25,000.00 represented 
compensation for pain and suffering. 
 
His Honour declined to award exemplary damages against Bugden on the basis that he had already 
been suspended by the Judiciary Committee for fourteen weeks and, accordingly, had already been 
penalised.  Further, Bugden was a Police Constable by occupation and therefore had little means to pay 
any large award of exemplary damages. 
 
1.2 NEGLIGENT ACTS CAUSING INJURY 
 
The elements of negligence are as follows: 
 
(a) a duty of care requiring conformity to a certain standard of conduct for the protection of others; 
(b) a breach of the duty of care; 
(c) material injury to the Plaintiff; 
(d) reasonable proximate connection between the injury and the breach of duty; and 
(e) the injured party has not consented to the injury. 
 
The starting point for negligence is the famous speech by Lord Atkin in Donoghue v Stevenson.4
 
 
 "...you must take reasonable care to avoid acts and omissions which you can reasonably 
foresee would be likely to injure...persons who are so closely and directly affected by your 
act that you ought reasonably to have them in contemplation when you are directing your 
mind to the acts or omissions which are called in question..." 
                                                     
4  (1932) AC. 562 at 580. 
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In Anns v Merton London Borrough Council Lord Willberfore stated a more modern and expounded 
formulation of the principle in these terms: 
 
 "...the position has now been reached that in order to establish where the duty of care 
arises in a particular situation, it is not necessary to bring the facts of that situation within 
those previous situations in which a duty of care has been held to exist.  Rather the 
question has to be approached in two stages.  First, one has to ask whether, as between the 
alleged wrongdoer and the person who has suffered damage, there is a sufficient 
relationship or proximity or neighbourhood such that in the reasonable contemplation of 
the former, carelessness on his part may be likely to cause damage to the latter in which 
case a prima facie duty of care arises.  Secondly, if the first question is answered 
affirmatively, it is necessary to consider whether are any considerations which ought to 
negative, or to reduce or limit the scope of the duty of the class of the person to whom it is 
owed or the damages to which a breach of it may give rise...examples of this are Hedley 
Bryne's case where the class of potential plaintiffs were reduced to those shown to have 
relied upon the correctness of the statements made..." 
 
In Australia, the judgement of Justice Mason as he then was in Wyong Shire Council v Shirt at page 47 
represents the law as to what is meant by the term "reasonably foreseeable".  There His Honour said 
the following: 
 
 "...a risk of injury which is quite unlikely to occur may nevertheless be plainly foreseeable. 
 Consequently, when we speak of a risk of injury as being foreseeable, we are not making 
any statement as to the probability or improbability of its occurrence.  So that we are 
implicitly asserting that the risk is not one that is far fetched or fanciful...  In deciding 
whether there has been a breach of the duty of care, the tribunal of fact must first ask itself 
whether a reasonable man in the Defendant's position would have foreseen that his 
conduct involved a risk of injury to the Plaintiff or to a class of persons including the 
Plaintiff.  If the answer be in the affirmative, it is then for the tribunal of fact to determine 
what a reasonable man would do by way of response to the risk.  The perception of the 
reasonable man's response calls for the consideration of the nature of the risk and the 
degree of probability of its occurrence.  Along with the expense, difficulty and 
inconvenience of taking alleviating action and any other conflicting responsibilities which 
the defendant may have.  It is only when these matters are balanced out that the response 
to be ascribed to the reasonable man can be placed in the Defendant's position..." 
 
To these general statements of principle, must be added a further matter which, at least, represents the 
law in Australia.  Since the decision of the High Court of Australia Safeway Stores Pty Ltd v Zaluzuna, 
it seems established that there is one general duty of care rather than different duties dependent upon 
the categorisation of the conduct concerned.  The approach taken in the joint judgement of Mason CJ, 
Wilson, Dean and Dawson JJ is consistent with the approach of Lord Wilberfore's in Anns' case. 
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In order to determine whether there has been a breach of duty of care, the Court looks at what a 
reasonable man would have done in the given situation.  In the words of the majority in Australian 
Safeway Stores. 
 
 "...the measure of the discharge of the duty is what a reasonable man would, in the 
circumstances, do by way of response to the foreseeable risk..." 
 
Applying these general principles to the sporting arena is not necessarily a straightforward task.  It is a 
task however, which has been undertaken because the High Court has indicated that the Common Law 
concepts of negligence apply in the sporting arena.  This was expounded in Rootes v Shelton. 
 
THE AUSTRALIAN POSITION 
 
The position appears to be stated in Fraser v Johnston.  The facts of that case have been stated above.  
On behalf of the Defendant, the submissions put forward in Fraser v Johnson were made urging an 
acceptance of the American approach of recklessness to these situations and of an acceptance of 
approach revealed in the English Court of Appeal decision of Wooldridge v Sumner. 
 
These submissions were rejected both by the Trial Judge and by the Court of Appeal in New South 
Wales.  The essence of the Court of Appeal's reasoning is found in the leading judgement delivered by 
Justice Priestley.  Those reasons are in these terms:- 
 
 "...in the present case, in my opinion, the trend of development in regard to negligence, 
indicated by what Justice Kitto said in Rootes v Shelton and becoming progressively clear 
in later decisions of the High Court culminating for present purposes in Australian 
Safeway Stores Pty Ltd v Zaluzuna required that this Court to approach all negligence 
cases on the basis of what the Master of the Rules in Condon v Bassi referred to as the 
generalised duty of care, without seeking to formulate precise and different duties of care 
for different categories of relationship between Plaintiff and Defendant.  On that approach, 
in my respectful opinion, in the present case the test became that of the reasonable man 
riding as a licensed jockey in a horse race is correct.  That the single standard of care 
remains, but it shapes what the reasonable response of the man in the particular situation 
would be." 
 
The liability of the professional sportsman is to be judged by the generalised duty of care by 
ascertaining whether his conduct was reasonable in all the circumstances. 
 
Whether that conduct was reasonable will depend on a variety of circumstances including:- 
 
1. The nature of the sporting activity being engaged in; 
2. The rules, especially the safety rules, applicable in the particular sport; 
3. The extent to which the players' conduct departs from what is typical, usual or expected in the 
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game; 
4. The circumstances in which the conduct occurred. 
 
Essentially, there are no special dispensations for sportsperson, sportsperson's conduct will be judged 
according to the same standards as a factory worker, the occupier of a premise or a taxi driver, ie. any 
other person in society. 
 
2. ROLE OF THE RULES 
 
The fact that a player is or is not in breach of the rules of the game at the time of contact will not 
determine whether he is legally liable for any injury incurred.  But they will give valuable guidance on 
whether the injured player impliedly consented to the contact. 
 
As long ago as last century in a case of manslaughter arising out of a game of soccer, Bramwell L.J. 
said: 
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 No rules or practice of any game whatever can make that lawful which is unlawful by the 
law of the land;  and the law of the land says you shall not do that which is likely to cause 
the death of another.5
 
 
The High Court of Australia in Rootes v Shelton6 together with the New South Wales Supreme Court 
in Frazer v Johnston7
 
 have endorsed the view that the rules are not determinative. 
In Frazer v Johnson Findlay J said: 
 
 "the rules of the sport, or pastime, may constitute one of the circumstances but they are 
neither definitive of the existence nor of the extent of the duty, nor does their breach or 
non-observance necessarily constitute a breach of any duty found to exist."8
 
 
The practical effect notwithstanding this legal approach, is that non-observance of the rules can have a 
very important role as a reference point or starting point to define whether any legal liability has arisen. 
 
3. THE ISSUE OF CONSENT 
 
A player's consent can be given either expressly or impliedly.  Express consent can be written or oral 
but in sports, express consent is virtually non-existent.  Express consent can be exampled by a patient 
signing a form authorising a doctor to perform an operation. 
 
Implied consent can be drawn from the fact a player participates in a game. 
 
The crucial issue is the extent of the consent.  How far the consent will be applied by the courts will 
depend on the rules of the game and the surrounding circumstances.  Some questions that may be 
asked to define the issue of consent may be:- 
 
(a) was the contact a common occurrence or foreseeable? 
 
(b) was the contact particular to that sport and permitted by the rules or customs of the game? 
 
In order for the defence of consent to defeat an action in battery, it must be shown that the Plaintiff 
consented to the particular contact.  As has been seen from the decisions of McNamara v Duncan and 
Sibley v Multionovic participants in football matches do not consent to the application of force to their 
bodies, where the application is outside the rules of the game.  It must be distinguished, in each of 
                                                     
5  R.V. Bradshaw (1878) 14 Cox C.C. 83-84. 
6  (1967) 1/6 CLR 383. 
7  (1989) Aust Torts Reporter 80-248. 
8  Ibid 68, 648. 
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those cases, the blows were deliberate or intentional.  They were clearly illegal in the terms of the rules 
of the game and it was not merely a question of an accidental blow. 
 
Such principals were applied by the Queensland Supreme Court in 1989 in the case of Hilton v 
Wallace9
 
 which concerned a Rugby League match at Lang Park.  After the Plaintiff had tackled one of 
the Defendant's team mates, the Defendant went to remove the Plaintiff from the tackled player to 
enable the ball to be played quickly.  Such a move by the Defendant was contrary to the rules of the 
game and in so doing, the Defendant's finger entered the Plaintiff's eye.  The Plaintiff lost sight of the 
eye. 
The Court held that it was accidental.  It further held the Defendant's action to remove the Plaintiff was 
illegal but was an ordinary occurrence and reasonably incidental to the game and therefore making the 
action of the Defendant an inherent risk of the game, to which the Plaintiff impliedly consented. 
 
4. CRIMINAL LIABILITY 
 
The criminal law will intrude into the sporting arena a little more cautiously than that of civil law, 
although it is clear a player who makes contact may be held criminally responsible for injury or death. 
 
The crown have a higher standard of proof than a Plaintiff in a civil action.  The standard of proof 
required in a criminal matter is "beyond reasonable doubt". 
                                                     
9  (1989) Aust Torts Reporter 80 - 321. 
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The normal criminal offences a player may face are assault, battery or if death occurs he may face 
manslaughter or murder.  This aspect is not new. 
 
In 1878, R v Bradshaw10
 
 where in a soccer match, as one player kicked the ball another leapt at him.  
The player was struck in the stomach by his opponent's knees and suffered a rupture of the intestines 
and later died.  It was held irrespective of the rules of the sport, a player will be guilty of manslaughter 
if the player intends to cause serious injury with indifference or recklessness causing death. 
In 1978, R v Billinghurst11
 
 a Rugby player who punched his opponent causing a fractured jaw was 
convicted of inflicting grievious bodily harm. 
In 1986, R v Johnson12
 
 a Rugby player was convicted of inflicting grievious bodily harm with intent in 
respect of an ear bite after a tackle. 
More recently in 1991, in R v Heke13
 
 a Rugby League player died after a head high tackle during a 
sub-district match in Brisbane.  Heke was accused of manslaughter.  Sharkey had prior treatment for a 
brain haemorrhage and could not be declared as being in normal health at the time of the contact.  
Heke was acquitted and the Queensland Supreme Court commented that the law applies to what goes 
on, on the football fields as it applies to everywhere else in the community. 
In overseas developments, in February 1991, a 26 year old Fijian Rugby Union player was remanded 
in custody on a charge of murder arising from the death of a 21 year old opponent in a local sevens 
tournament. 
 
In Oslo, a French alpine racer has been charged with manslaughter in March 1991 following the death 
of a woman in Norway in 1990.  The woman did of injuries suffered when the racer crashed into her 
on the slopes in an alpine skiing accident. 
                                                     
10  (1878) 14 Cox C.C. 83. 
11  (1978) CRIM LR - P553. 
12  (1986) 8 CR APP R. 
13  (1991) Q.L.R. 10. 
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Criminal Compensation Tribunals are prepared to make awards where there is evidence that a crime 
was committed.  In July 1992, a young Rugby League player lodged a successful claim with the 
N.S.W. Victims Compensation Tribunal.  The victim lost some teeth after contact by an unknown 
opponent.  The Police took no action even though it was reported.  No conviction was entered. 
 
On 5th July 1993, the A.C.T. Supreme Court allowed an appeal from The Registrar under the Criminal 
Injuries Compensation Act 1983 where a Year 7 boy was spear-tackled in a unsupervised school game 
by a Year 9 boy.14
 
  It was held the tackle was outside the safety rules of the game and well-known as a 
dangerous tackle in all football codes.  Such a tackle did not lose its character as an unlawful assault. 
SUMMARY 
 
Sports law is simply an application of general legal principles to the sports arena. 
 
The players in a team sport will almost certainly be held liable in respect of any deliberately inflicted 
injury where the contact is made outside the safety rules of the game.  The player will only be found 
not to be liable if the contact is found to be an inherent risk of that game. 
 
The Australian position is now clear in that sports players are to be treated under the same standards as 
the average person in our community. 
                                                     
14  Re Lenfield (1993) Aust Tort Reporter 81 - 222. 
